much discussed Regulation 17 of the Council of Ministers 4 and the ancillary Commission Announcement of December 21, 1962, 5 in essence purport to free these "inherent restrictions" from the reach of the Community's antitrust law.
This Article will attempt to demonstrate not only the error of the dogma, but its uselessness.
I. THE EUROPEAN COMMUNITY: ANTITRUST LAW AND PATENT LICENSING
The antitrust provisions of the treaty establishing the European Economic Community, especially article 85, Regulation 17 of the Council of Ministers, and the December 21, 1962, Announcement of the Commission seem unduly solicitous of patent rights. Although in fact the situation proves complicated, a satisfactory accommodation of patent rights and antitrust principles has not been achieved by this legislation. The treaty provision itself is almost as general and programmatic as the Sherman Act; even the exemption possibilities are phrased in general terms.' Regulation 17, on the other hand, devotes a great deal of attention to the question of patent licenses." In general the regulation sets up a scheme whereby only the Commission can grant the benefits of an exemption from antitrust regulation under 4 Regulation 17, Feb. 21, 1962 17, Feb. 21, , 1962 101, 144 (1964) . The latter has just been promulgated. See note 142 infra. 6 Rome Treaty, art.
(3):
However, the provisions of paragraph (1) may be declared inapplicable to: any agreement or category of agreements between enterprises, any decision or category of decisions of associations of enterprises, and any concerted practice or category of concerted practices, which contribute to the improvement of the production or distribution of commodities or to the promotion of technological or economic progress, while reserving an appropriate share of the resulting profit to the consumers and without: (a) imposing on the enterprises involved any restrictions not indispensable for the attainment of these objectives, or (b) enabling such enterprises to eliminate competition in respect of a substantial portion of the commodities involved. Translation from Riesenfeld, The Protection of Competition, in 2 AMERicAN ENTER-article 85(3) to restrictive arrangements that otherwise fall within the sanction of article 85(1), and this only upon timely notification of the Commission of these arrangements.'
A different and less stringent approach is taken to certain less "dangerous" types of agreements, including some patent licenses. Article 4(2) of the regulation enumerates arrangements for which no notification deadline is set. These can be submitted at any time in the future without prejudicing their acceptance. ' These "nonnotifiable" agreements-agreements which may but need not be submitted-include: restraint[s] on . . . rights of any person acquiring or using industrial property rights-particularly patents, utility models, registered designs or trademarks-or on the rights of any person entitled, under a contract, to acquire or use manufacturing processes or knowledge relating to the utilization or application of industrial techniques. 10 The last nine words qualify both the patent and know-how licenses mentioned. It is therefore a logical, if negative, inference from this listing that there are other "lesser" restraints-those inherent in the patent itself-which not only can be left unnotified, but which do not fall within the purview of article 85 at all. This inference was confirmed by a Practical Guide, issued by the Commission in the summer of 1962." This document, which attempted by illustration to define related (and therefore nonnotifiable) and unrelated (notifiable) restraints, separated both types from what it labeled "inherent restrictions." The last group was listed in detail in the Announcement of December 21,12 which was intended by the Commission to place these restrictions outside the scope of article 85:
(1) a restriction to one or more of the types of exploitation of the invention (manufacture, use or sale) contemplated by the patent law; (2) a restriction (a) on the manufacture of the patented product, or (b) on the use of the patented process-to a certain technical area; (3) a quota restriction concerning number of items or usages; (4) a restriction of patent use in regard to:
(a) Duration (shorter license period than the patent) (b) Territory (geographical or by firm) (c) Person (prohibition of assignment or sublicensing, etc.).
The Commission obviously and consciously relied upon the German cartel law to sanctify this "inherent rights" concept. 3 Indeed, most commentators have automatically made reference to this detailed statute for the substantive content of the "inherent restraints" phrase.' 4 Section 20(1) of the German statute, which condemns patent licenses containing restrictions that go beyond the scope of the patent, lists a group of restrictions that by legislative fiat are declared to be within the patent and therefore not covered by the statute-restrictions also involving production quotas, duration, territory, scope, or method of use.
It can be argued, however, that the German statute represents an expression of policy concerning the desired reach of the antitrust prohibitions,' 5 while the Commission seems to regard the December An- 12 589-90 (1964) . But see M6hring, Dekartellisierung und Lizenzvertrag, 52 GRUR 496, 503 (1950) ; Lampert, Patente und Entkartellierung, 52 GRUR 1 (1950) .
[ Vo1.113:633 nouncement as an expression of necessary and inherent limitations on the application of any antitrust sanction to patents.' 6 The German statute, however, claims support from decisions interpreting the Allied Decartelization Ordinances, 17 which decisions in turn were based on a group of earlier opinions '8 defining the scope of patent licenses under principles of "Treu and Glauben"-general Civil Code obligations of good faith ' 9 -not under antitrust principles.
The appropriateness of a listing based on these principles is therefore open to challenge, although any criticism, to be justified, will have to examine the entire "restrictions inherent in the patent monopoly" concept.
II. INDUSTRIAL REALITIES UNDERLYING PATENT LICENSING
The usual economic justification for permitting this kind of restrictive licensing of patents is that on balance more competition is opened up than is restrained by such licenses-the licensor who might have monopolized the field is conferring a benefit when he allows any competition. ' An ancillary argument contends that often the patentee's only means of realizing the fruits of his legal monopoly is through restrictive licensing." 26 See Regulation 153, Dec. 24, 1962 , 1962 Nov. 5, 1930 Nov. 5, , 130 R.G.Z. 242 (1931 . See, e.g., Q-Tips, Inc. v. Johnson & Johnson, 108 F. Supp. 845 (D.N.J. 1951 ), aff'd, 207 F.2d 509 (3d Cir. 1953 ), cert. denied, 347 U.S. 935 (1954 .
21 See, e.g., United States v. General Elec. Co., 272 U.S. 476 (1926) . But cf. VAUGHAN, THE UNITED STATES PATENT SYSTEm 29-32 (1956) .
There is a particular problem with combination patents, which can scarcely be exploited without some restrictive licensing. See Bowman, Tying Arrangements and the Leverage Problem, 67 YALE L. J. 19, 34-35 (1957 These arguments rest upon one assumption: there is "a" field covered by "a" patent, and the scope of this patent is congruent with the product that is to be competitively manufactured by the licensee. Today this assumption is seldom valid. With admittedly many exceptions, patent coverage now generally means an undefined amount of protection in many patents over a variety of processes and product lines. A clutch of patents belonging to an enterprise in a modern field like petrochemicals or electronics cannot efficiently be disentangled to ascertain which of the exact processes (and to a lesser extent products or apparatus) used or manufactured by competitors are covered by the claims."
Conversely, it is often impossible to ascertain, with any reasonable expenditure of time and money, the exact extent to which a given process is covered by a multitude of patent claims in various hands." To some extent the prevalence of package licensing confirms these remarks. 2 4 The patents owned by an enterprise often have nuisance value without affording real freedom of operation to that enterprise. Even though one firm may have pursued a particular approach to a commercial research and development problem and obtained a relatively dominant position as to one of several solutions, 22 See, e.g Polypropylene, C&EN, May 8, 1961, p. 21; Standard of California To Make Polypropylene, C&EN, Jan. 1, 1962, p. 29; Hercules Gets Polypropylene Process Patent, C&EN, Sept. 3, 1962, p. 25. For a discussion of the tetracycline patent tangle, see Legal Action on Tetracycline Piles Up, C&EN, July 20, 1964, p. 21 . For the diffusion transfer and other office copier patent problems, see The Revolution in Office Copying, C&EN, July 13, 1964, pp. 115, 121-22; C&EN, July 20, 1964 it normally will have filed enough "blocking" applications to straddle other solutions; and competing firms will have done the same. 5 Under these conditions the validity of the economic justification is doubtful. Do mutual licenses, granting each party freedom from the other's patent claims, but only for one product matrix for the first and another for the second, or in one territory for the first and another for the second, actually open up more competition than they restrain? The question is further complicated by possible invalidity of patents and the difficulty of determining, even where valid, the true limits of their claimed coverage. 2 6 Nonchallenge covenants, express or implied by law, and bootstrap provisions concerning coverage can create the facade of patent coverage where it may not exist. 661 (1963) ; note 90 infra. Several German cases pose serious problems as to the evasion of public law standards by either arbitration arrangements, see BGH (Kartellsenat), Dec. 5, 1963 ("Mikrophos"), in WuW/Entscheidungen/BGH 597, 602, 14 WuW 877, 882 (1964 ; private settlements, see BGH (I Zivilsenat), Feb. 15, 1955 ("rote Herzwandvase"), 16 B.G.H.Z. 296 (1955 ; or simple agreements concerning scope, see BGH (I Zivilsenat), Oct. 5, 1951 ("Tauchpumpe"), 3 B.G.H.Z. 193 (1951 ; BGH (Kartellsenat), Jan. 10, 1964 ("Abbauhanmner") Wettbewerbsbeschrinkungen, 8 WUW 643, 653-54 (1958) .
Recent developments may indicate a less generous attitude toward the scope of patent coverage. See, e.g., BGH (I Zivilsenat), March 17, 1964 , 17 NJW 1722 
III. DOCTRINE OF "INHERENT PATENT RIGHTS" ANALYZED
A. "Real" and "Obligatory" Rights Identification of the logical base for the "inherent patent rights" doctrine presupposes the availability of an exact definition of the concept. We may begin therefore with an excellent description of the doctrine, found in a discussion of article 4(2) of Regulation 17 by an official of the Commission's Directorate General for Competition:
A license agreement which holds itself completely within the limits of the patent law does not restrain competition. Only such agreements are to be considered, therefore, which contain restraints on competition going beyond the patent law, if these competitive restraints are able to affect the commerce between member states."
German writers in particular have refined this concept further " by distinguishing between restrictions inhering in the res of the patent (called "dinglich" or "patentrechtlich"), and restrictions imposed collaterally (called "obligatorisch" or "schuldrechtlich") . 34 Strictly speaking, the concept "Dinglichkeit," "real-ness," in the German civil classification structure is a subgroup of "Absolutheit," "absoluteness," and is limited to tangible property. Intangible property such as patent rights falls only within the larger class. See I voN TuHR, DER ALLGEMEINE TEIL DES DEUTSCHEN BU-RGERLICHEN REc TS 133-37, 146-48 (1910) One speaks of a restriction inherent in the patent law (real) when the right of use is restricted as such; in other words, is from the outset not complete but granted only with a minus, so that a "part" thereof is lacking and the transgression of the permitted limits makes the manner of use impermissible (against the patent) . . .
It is otherwise with only contractual restrictions. There is no exception of a sector of the right of use as such, but merely an "internal" agreement between the parties which runs "along" concurrently with the actual license grant 3 5
The categorization obviously stresses the means for remedying the licensee's transgressions of the license."
A violation of the first kind of restriction is an act of infringement, since it violates directly the right of exclusion from dominion over property which is the essence of the patent. A violation of the second kind of restriction is not automatically an act of infringement, and the patented ware is therefore a legitimate item of commerce. The licensor may sue for breach of contract, perhaps even terminate the license, but before the last step is taken, a third party may freely use or deal in these items. a7 The particular wording, emphasized by German and French scholars of the law of industrial property and its licensing, indicates an effort to graft upon patent licenses notions of "property" and "right" derived from a more general private law context.
"Dinglich" and "obligatorisch" or "schuldrechtlich" are adjectives brought into modem classification structures from Roman private law. 3 9 They are conceptual labels that distinguish respectively rights over a thing, exercisable against the world, and rights to demand specified behavior from particular persons because of the existence of certain voluntary or involuntary relationships.
Real rights are those private rights which confer an immediate power of control over a thing. . . . Real rights belong to the category of "absolute" rights or rights available as against everybody because their effect is simply to empower the person in whom they vest to act in a particular manner. Any right that entitles a person to act himself- Whether the origin of the classification stems from a listing of claims for which an actio in rein was available 41 or from more dogmatic and schematic efforts of logic,' whether an absolute right is distinguished from an "obligatory" right by the former's direct relation to a thing, 43 or whether both can in fact exist only through their effect on other persons, 44 is beyond the scope of this Article. In the modem 39 See SOHM, THE INSTITUTES 307-09, 327-37 (3d ed. Ledlie transl. 1907). Compare 1 WINDSCHEID, LEHRBUCH DES PANDEKTENRECHTS 116-73 (9th ed. 1906) . For a critique of this development (aimed at an earlier draft of the German Civil Code), see GIERYE, DER ENTWURF EINEs BORGERLICHEN GESETZBUCHS UND DAS DEUTSCHE RECHT 
40-48 (1889).
The Germanic private law, however, also knew similar classifications and has by some been credited with at least partial parentage of the present system. See HUEBNER, HISTORY OF GERMANIC PRIvATE LAW 162-64 (Philbrick transl. 1918 context the distinction is used to determine the procedure by which a patentee undoes violations of the agreement, and substantively whether any remedy is available even against third parties which deal with the transgressing licensee. The consequences, however, of attaching to patent licenses the context customarily ascribed to "Dinglichkeit" are unfortunate, because a misleading element is thus introduced among the criteria for judging these patent licenses. At present, in the emerging law of the European Economic Community, for example, this concept of "inherent rights," as historically developed, is being given an unnecessary substantive content even as it is procedurally misunderstood.
Substantively, if the grant of a territorially restricted license, for example, is deemed to be legitimate conduct by the parties thereto, then perhaps a violation of the restriction should permit redress in the manner an "absolute right" of the patentee would be normally redressed: by an action for infringement. This conclusion should not be turned around and given a life of its own such to compel consequences the legal order may wish to prevent. 45 The existence of a right to redress a breach of a territorial restriction by an infringement action46 should not preclude judging a contract purporting to convey such a restricted right to be a contract in restraint of trade. How to judge such a restraint in fact, or how to meet the objection that any grant of freedom to use a patent, even on conditions, is a freeing of trade from the legal monopoly permitted the patentee, is a separate matter. The issue now is whether the normal categorization of license restrictions has normative force.
Procedurally, too, misconceptions arise from the "plus-or-minus" concept of patent licensing, in the main because the "Dinglichkeit" or "droit r6el" categorization historically involved the rights of an owner of a thing. 7 The categorization by its very nature applies with awkwardness and difficulty to the violation of limitations placed upon the manufacture, use, or sale of a product, process, or apparatus under a grant of immunity.' A grant of less than the whole immunity from a patent, if not honored, allows the patentee to assert a claim of infringement of his remaining patent rights against the whole world. 45 See United States v. Masonite Corp., 316 U.S. 265, 277 (1942 47This is not strictly accurate. Intangible property rights are classified as "absolute" rights, as are the more common "real" rights in tangible property. The former, of course, can be described in negative terms of exclusion (as, to a lesser extent, can the latter wise what element of ownership was retained by the patentee that it can exercise as "an absolute right" through the medium of an infringement action! r1 If the limited utility of these conceptions is appreciated, the need to apply the concept "inherent in the patent monopoly" as a logical barrier to the application of antitrust law disappears; and so does any notion that a restriction not going beyond the patent, because it "inheres" in the monopoly, cannot by its very nature be a restraint on competition. 51
B. Judicial Utilization of the Concept
The barrenness of the orthodox concept is illustrated by earlier cases that had to resolve conflicting policies of private law. 2 An outstanding example is the now discredited case of Henry v. A. B. Dick Co. 53 The company sold a patented mimeograph machine with a marked (and thus public) restriction that "it may be used only with the stencil paper, ink and other supplies made by A. B. Dick," all of them unpatented. The license restriction was conceded to be a contract breached by the machine owner when she purchased supplies from the defendants (at a time when tie-in clauses were valid). Since the company could gain little from pursuing the private purchasers, it sued defendants under the patent law, charging them with aiding and abetting the machine owner's infringement. The Supreme Court, in allowing the action, stated:
The property right to a patented machine may pass to a purchaser with no right of use, or with only the right to use in a specified way, or at a specified place, or for a specified purpose. The unlimited right of exclusive use which is possessed by and guaranteed to the patentee will be granted if the sale is unconditional. But if the right of use be confined by specific restriction, the use not permitted is necessarily reserved to the patentee. If that reserved control of 49 Compare the grantor's rights following the grant of a fee simple determinable as against those following the grant of a fee simple subject to a condition subsequent. use of the machine be violated, the patent is thereby invaded. This right to sever ownership and use is deducible from the nature of a patent monopoly and is recognized in the cases."'
In dissent Mr. Chief Justice White clearly distinguished between the logical categorization of these restrictions and the policy of granting to a patentee rights against third parties dealing with his licensees:
[A] s the result of a case decided some years ago by one of the Circuit Courts of Appeals,', which has been followed by cases in other Circuit Courts of Appeals " . . . what prior to the first of those decisions on a sale of a patented article was designated a condition of sale, governed by the general principles of law, has come in practice to be denominated a license restriction, thus, by the change of form, under the doctrine announced in the cases referred to, bringing the matters covered by the restriction within the exclusive sway of the patent law. 57 But that is not all. Since the Court chose to allow a patentee to pursue directly, as infringers, third parties dealing with a licensee who had breached a collateral restriction, it would follow a fortiori that the knowing or innocent status of the licensee-infringer would be irrelevant. If the right inherent in the patent to prevent others from producing the patented item is exercisable against the world, including infringing licensees, it should not be qualified by any concept of bona fides.-Even Henry v. A. B. Dick Co. did not proceed this far, but instead indicated that the directly infringing licensee, let alone the contributory infringer, could only be reached because of the public notice of the restriction given by means of the marking on the machine. [Voi.113:633 been policy limits to the rigorous application of these formal doctrines. The doctrines may be useful, as generalizations from experience, to courts and legal advisors in the exercise of their casuistic function; they are not barriers to a policy-dictated expansion or contraction of remedies. ' There is nothing new in remarking on the senselessness of letting these extraneous private law concepts guide or limit the use of antitrust policies." The priority and overriding nature of the latter were thrashed out when freedom of contract was the issue ' and remained preeminent when the sanctity of private property was argued.6 ' Even modern commentators, however, are often caught in the conceptual snare of the inherent patent right when they frame their discussions, in more sophisticated terms, around the "legitimate reward" the patentee may reap from its patent and the conduct appropriate to reaping that reward. Consider, for example, the following typical discussion:
In judging the acceptability of license restrictions we must proceed from the starting point that competition is for the first time begun by the grant of a license. The licensor can open it without restrictions, but he can also open it with restrictions; compared with the situation before the grant of the license this is still a plus. There can be no talk of a restraint on competition. The patent owner in no way expands his monopoly thereby. In judging these license conditions it cannot be material whether the license is real or obligatory, whether one considers the restrictions as granting to the 60 The law of things [Sachenrecht] is no longer an autonomous legal sphere to itself, nor does the law make the number of real rights a group closed by conceptual necessity; instead, it is only the requirements of political economy and the considerations of legal policy that can decide whether and to what extent a right should be protected as a real, i.e., absolute, one. FUCHS, op. cit. supra note 41, at 17. For a similar view by one who otherwise favors an entirely different conceptual approach as to the nature of "Dinglichkeit", see Raiser, Book Review, 18 JURISTENZEITUNG 422 (1963 licensee from the first only a restricted right or whether he first obtains an unrestricted right, this is, however, uno actu again restricted. The economic significance must be decisive. A glance at the American decisions cited above shows that there too restrictions concerned with the exploitation of the protected right are not forbidden, as long as they remain within the statutory patent monopoly. It is only a question of drawing the boundaries of this statutory monopoly."
Essentially, this comment substitutes the "plus" of new commerce for the older, more arid arguments about the "plus" versus "minus" definition of inherent restraints 5 Is this not, however, merely refining the unrealistic early conceptual formulation by a further step? The "starting point" in the quoted passage assumes what in fact is the very matter to be analyzed: that competition is begun by the license grant. This conclusion renders relatively insignificant the writer's later opinion that "the difference between real and obligatory license restrictions is valueless." 6 This very conclusion already characterized most of the early American decisions, culminating perhaps in United States v. General Elec. Co." It is a conclusion found, along with the same two-step reasoning process, even in some pre-antitrust decisions in Germany.6' It no more resolves the problem than do the earlier formulations. From our standpoint all of these formulations are circular and do not go to define the reach of the antitrust laws to patent licenses.
IV. APPLICATION OF THE ANTITRUST LAWS TO PATENT RIGHTS

A. Reasons for Application
The factors precluding the definition of the antitrust laws' scope by these formulations divide into two broad groups, reasons having to do with the persons and those concerning the patents involved.
First, even on the assumption that "the" patent exists in all its surface simplicity, there is seldom an identity of the relevant field of the patent and the relevant field, occupied by actual enterprises, in which its restrictive exploitation will be felt. 450, 466 (1964) . e8 See, e.g., Reichsgericht (I Zivilsenat), June 27. 1913, 83 R.G.Z. 9, 14 (Ger.).
is analytically important.
9
The restrictive licensing of a patent can inhibit more competition than it opens up whenever the product, process, or apparatus covered by its claims is only a part of the product, process, or apparatus affected by the particular licensee's operations under the license. The "relevant market" affected by the limited license is in that case broader than the "market" covered by the patent claims.
An example: two national competitors manufacture loudspeakers. One obtains patent coverage on an amplifier component and grants the other an exclusive license to manufacture the claimed product, territorially limited to one-half the country, or perhaps limited to industrial end customers. The licensee then shifts from its former loudspeaker to one embodying the new component and limits its commercial activities to half the country or to industrial applications. The licensor acts likewise as to its reserved area or product. Perhaps it is begging the question to assume away a possible underlying agreement to divide markets.
Nevertheless, assuming this away for the moment and turning solely to the "inherent restriction" problem, has "competition" between these parties-in the loudspeaker market-been opened up or throttled by the agreement? If the new patent represents such an advance that its embodiment in a loudspeaker would sweep all loudspeaker competition before it, thus converting the loudspeaker market into a legal monopoly for the patentee, then, perhaps, a restrictive license assures more competition in that broader market than would exist without it.
'
Otherwise, however, the territorially restricted license has affected a market far broader than that claimed by the patent. In some cases even congruence between patent claim and product market may not alone preclude this result. If the patentee was a hitherto negligible factor in loudspeaker competition and now licenses major competitors, the competition inhibited by the latter's territory or product division would likely be more significant than that con- 
1965]
ceivably resulting from the patentee's newly invigorated and, by the patent claims, fully supportable entry into the loudspeaker market. 7 2 In these examples the licensee may be acting in fear of the competitive effect of the patentee's new position; or it may be acting out of an aggrandizing though unilateral motive, bargaining for this split in patent exclusivity in the expectation of creating a market division. In either event an objective evaluation of "new competition"! is necessary; in other words an evaluation made or subject to review by antitrust enforcement agencies. This discussion applies, though perhaps to a lesser degree, to all situations where product competition is ended, shifted, or modified as the result of a patent license. Even if the patent claims generally cover an improved product that is roughly congruent with the "relevant competitive market," the question of whether competition in that market has been increased or hampered is no less complex, and resolvable only by the same analysis. 73 The second basic reason for questioning the assumption that a license by definition opens up new competition arises from the economic realities described in part II of this Article. 4 Until the technical aspects of the licensed patents-in particular their validity and scopeare correctly ascertained, this assumption should be withheld. Unfortunately, there is no model available against which to test the form of the license for such questionable incidents; a case-by-case approach to these limited licenses is the only feasible way of discovering the existence of trade restrictive situations. 75 Thus any a priori abstract listing of provisions appropriate to achieve the licensor's "legitimate" rewards via the exploitation of its patents is nothing more than a hindrance to legitimate analysis. The maximizing of financial rewards is irrelevant to the application of anti- If a license agreement can achieve that result, it should at least be subject to review for its anticompetitive possibilities.
78 A test of the patent's validity and scope is a necessary condition for establishing the product or commerce area over which the patent in fact can exercise dominion. The very items that need be found to establish the validity of the enforcement agencies' exercise of jurisdiction over these licenses will also be prime evidence of restrictive arrangements.7 9
B. Jurisdictional Basis for Application
Since an antitrust sanction can be imposed because of the described two-fold disparity between the claimed justification and its real status, it now becomes relevant to sketch the procedures for investigating these disparities. It might first be argued that any license suffering from these disparities, themselves the jurisdictional basis for introducing antitrust sanctions, may be attacked--even one that does no more than authorize the licensee to manufacture free of an infringement threat and contains no other provisions whatsoever. Indeed, some European commentators who favor strong antitrust measures have already asserted, as a variant of this position, that the promise to pay a royalty exhausts the reciprocal promise not to sue for infringement entailed in any license, and that all other contractual statements, even such as "a license for less than the normal patent dura- 132-33 (1938) , though here there was involved only the rights of a purchaser of a product made by a licensee outside the use-field of its license.
79 This approach, central to our discussion, would avoid the question-begging that still characterizes the argument, if not the result, in many decisions in this field. A good example is the treatment of a license restricted to one field of use in the just mentioned case of General Talking Pictures Corp. v. Western Elec. Co., supra note 78, at 126-27. The court uses pre-Sherman Act cases as authority for finding this kind of restricted license "legal." That any private contract is at first glance "legal" hardly needs citation; the old cases cited thereto, and the old arguments, involve the procedural problems of pursuing violations of such agreements. Then the 1926 GE dogma allowing license conditions if "reasonably within the reward" is used, and the condition under discussion sanctioned because it is of that character. Ibid. But it is then disclosed to be of that character because it is an old practice, the legality of which has never been questioned-again citing the pre-Sherman Act cases! See Note, Patent Use Restrictions, 75 HARv. L. REv. 602, 608-09 (1962). tion," are separately reviewable, as agreements, for possible antitrust violations." 0 In my opinion this is an unnecessarily broad approach. It is unjustifiable not because--at least in the variant European version-it ignores the need for showing such disparities, for in fact this view probably requires a test of the disparities in deciding whether a violation exists. It is unjustifiable, in either version, because it challenges too many patent licenses, forgetting why they would be challenged if they were naked restraints unencumbered by their patent covering. In other words this view assumes jurisdictional warrant for testing for antitrust violations without giving any consideration to the nature of the license.
As noted, this seems too loose an approach. There should be an independent jurisdictional basis for an antitrust review, a review involving the search for the two-fold disparity already mentioned. This jurisdictional basis exists if the license agreement, absent patent justification, fits the formal definitions courts have derived from the Sherman Act (or definitions inferable from article 85 of the Rome Treaty, to continue the comparison):
(1) A horizontal agreement between present or potential competitors to divide market areas is a contractual restraint of trade and as such a per se violation of section 1 of the Sherman Act. s A patent license limiting the licensee to a certain area would be the analogous contract in the "inherent restraint" setting.
(2) A horizontal agreement between present or potential competitors to divide markets by products or customers is a contractual restraint of trade and as such a per se violation of section 1 of the Sherman Act.
2
A patent license limiting the licensee to a certain product or end customer group within the purported patent claims would be the analogous contract in the "inherent restraint" setting. The same restrictions, particularly the first two, can be found in the use of vertical arrangements as carriers for a manufacturer's attempt to set up a territorially or customer-limited distribution system. 5 These, of course, do not sound in promissory or prohibitory restrictive terms; like licenses for less than the patent's duration, they are simply phrased as conveying less than the whole power available under the patent. Nevertheless, since if "translated" they would read as familiar horizontal or vertical restrictive agreements, they establish the jurisdictional basis for antitrust review for the two types of disparities already defined.
8 6 These, if we may now speak of them as two lines of inquiry, are factual-neither can be pursued by looking alone to the form of the license.
C. Nature of the Inquiry Into the Patent
The inquiry into the "patent" is difficult to describe, as it impinges upon the duties and expertise of the patent office and may even be blocked to some degree by present national rules. These barriers will be explored as the scope of the inquiry is detailed.
83 American Column & Lumber Co. v. United States, 257 U.S. 377 (1921) . 84 The other two "inherent restrictions," limitations to less than the full duration of the patent and to less than all three types of exclusivity (manufacture, use, and sale) granted by each letter patent, seem to me to be generally innocuous from an antitrust point of view. It is possible, of course, that the latter could be the vehicle for converting a former or potential competitor into a supplier or agent of the licensor. See United States v. Masonite, 316 U. S. 265 (1942) . In that event the analysis and argument of this paper could apply to permit scrutiny of that provision as well, if these provisions, without their patent covering, could be characterized as Sherman Act violations. The latter probably could be; I am not sure that the same is true of the former. In a "vertical" license agreement, as between manufacturer and distributor, the former provision would again be more difficult to place in the Clayton Act context. 85 See, e.g., Switzer Bros. v. Locklin, 297 F.2d 39 (7th Cir. 1961 Three types of questions seem important:
(1) Did the parties to the license by previous arrangement manipulate the issuance of the "patent" to a party that might not otherwise have received it? 7
(2) Did the parties manipulate the issuance of the "patent" so that it claims greater coverage, or greater validity, than would be the case had the patent office proceedings been free of such manipulative action? 1 (3) Did the parties by agreement preclude themselves from challenging the scope or the validity of the "patent" when they (other than the patentee) would be the logical and perhaps the only ones to perform that adversary function? " The third problem, concerning peripheral nonchallenge agreements 9 4 or bootstrap provisions as to coverage," 5 is another matter. These clauses are cousin to the collusive settlement of interferences, but can only be uncovered when the enforcement agency makes its own check of the field definition in the license, vis-A-vis the patent claims.' In any technologically complex area this is an almost hopeless task, whether it be for the agency to prove this disparity or for the respondent to establish full congruence between the two relevant definitions. 9 Sess. 69, 94, 669, 681, 698, 756, 1141 Sess. 69, 94, 669, 681, 698, 756, , 1270 Sess. 69, 94, 669, 681, 698, 756, , 3305 (1942 162-68 (1957) . Concerning more specific contractual provisions not to challenge, and their treatment under German law, see PEEVz, DIE NiCHTANGRi SELAUSsEL IN LIZENZVER-TRAGEN (Dissertation G6ttingen 1961). While German law and comment on this topic is the most extensive and intensive in the EEC, it should be noted that the German Cartel Law authorizes such provisions- § 20(2) (4)-and in its very specificity may not necessarily be a model for the Commission. 96 It seems, unfortunately, that the Commission is agreeing to the omission of field definitions from the license agreements being submitted, presumably because of the argument that these are business confidences which are to be kept inviolate pursuant to article 20 of Regulation 17. See note 143 infra. 97As a result, if the burden were left with the respondents, most of these license agreements would be open to challenge, at least from the jurisdictional point of view. That this should not foreclose upholding their validity in any given case, see pp.
665-66 infra.
For a good exposition of the more or less traditional view against such a jurisdictional construction as is here broached, see Oppenheim, Patents and Antitrust: Peaceful Coexistence?, 54 Mica. L. REv. 199 (1955) .
The specific decisional barriers in the United States against the initiation of such attacks by the enforcement agencies, especially the Department of Justice, are not serious.' It is true that the right of the Government to sue to annul a patent for fraud is limited. 9 The old Bell Telephone cases 10o not only suggest a doctrine of exclusive jurisdiction in the Patent Office-which has little power to act once the issue of the patent is final 'o--but impose stringent factual requirements upon the Government's statutory right to annul patents for fraud." 2 Indeed, the right of individual defendants to object to infringement acts against them by interposing the defense of fraudulent procurement was raised by the Supreme Court as a reason against Government action.'0 3
It should be remembered, however, that these cases were all decided prior to the enactment of the Sherman Act, and that the Government's action as here proposed is not to annul a patent but to attack restrictions which, it alleges, cannot be justified by a purported patent-covering, due to the invalidity of that patent. This course of action has been specifically sanctioned by the Supreme Court in United States v. United States Gypsum Co., 0 in the following terms:
The United States does not claim that the patents are invalid because they have been employed in violation of the Sherman Act and that a decree should issue canceling the patents; rather the government charges that the defendants have violated the Sherman Act because they granted licenses under patents which in fact were invalid. If the government were to succeed in showing that the patents were in fact invalid, such a finding would not in itself result in a judgment for cancellation of the patents. In an antitrust suit instituted by a licensee against his licensor we have repeatedly held that the licensee may attack the validity of the patent under which he was licensed, because of the public interest in free competition, even though the licensee has agreed in his license not to do so. . . . In a suit to vindicate the public interest by enjoining violations of the Sherman Act, the United States should have the same opportunity to show that the asserted shield of patentability does not exist. 1 0 5
The right of the Federal Trade Commission to proceed against restrictive arrangements carried by doubtful patents would seem equally well established by this language." 0 The previously mentioned American Cyanamid decision 107 indicates the feasibility of FTC action in this field. While an evaluation of the feasibility of this approach for the Commission of the European Economic Community would be foolhardy, absent a thorough review of the exclusive roles played by the various national patent offices,'" the present drive toward a unified patent system' 09 at least makes it appropriate and likely that the problem is now being reviewed. OFF. Soc' 416 (1963) .
Ill See pp. 643-47 supra. In recent months there has been a renewed debate concerning the applicability of article 36 of the Rome Treaty to prevent the proscription of restrictive patent licenses under article 85. The Director General of Competition has rejected this argument; for the most accessible version of his position, see VerLoren van Themaat, supra note 80, and the version in 1 COMMON MARKET L. REv. 428 (1964) . In fact he does not deny the possible applicability of article 85 national laws to achieve Community aims give its authorities the possibility of adopting some such procedure."'
D. A Suggested Analysis Into the Parties' Position
The first major line of inquiry, into the relative position of the parties, is a more traditional undertaking, and one that is illustrated by at least some American decisions."' An example is United States v. Crown Zellerbach Corp.," in which the Government attacked a patent license agreement between American Linen Supply and Crown Zellerbach, by which the latter received an exclusive license under patents covering the mechanism for dispensing towels from cabinets, limited to the eastern United States, and covering all end uses except sales to linen or cloth towel jobbers. This field and the western part of the country were thus reserved to American Linen Supply, apparently by express provision to that effect in the agreement. INTL L. 1 (1964) . See, e.g., Stearns v. Tinker & Rasor, 252 F.2d 589, 600-05 (9th Cir. 1958 ); Automatic Radio Mfg. Co. v. Hazeltine Research, Inc., 176 F.2d 799, 803 (1st Cir. 1949 ), aft'd, 339 U.S. 827, 834-35 (1950 Baldwin-Lima-Hamilton Corp. v. Tatnall Measuring Sys. Co., 169 F. Supp. 1, 28-31 (E.D. Pa. 1958 ), aff'd, 268 F.2d 395 (3d Cir.), cert. denied, 361 U.S. 894 (1959 . I am of the opinion that even Brownell v. Ketcham Wire & Mfg. Co., 211 F.2d 121, 128-30 (9th Cir. 1954) , is compatible with the text. Compare McCullough v. Kammerer Corp., 166 F.2d 759, 762-63 (9th Cir.), cert. denied, 335 U.S. 813 (1948) (condemning a superfluous agreement, the aim of which could have been achieved, via the patents, without agreement) ; Grand Caillou Packing Co., TRADE REG. R '. 1 16927, at 21955, 21978-88 (FTC June 4, 1964) 291, 320-21 (1954 ). Compare Buxton, Inc. v. Julen, Inc., 223 F. Supp. 697 (S.D.N.Y. 1963 . For a review of the more cautious approach to this problem in Europe, see Reimer, Vertriige iiber Patente, Gebrauchsmuster und Sortenschutzrechte, in GEmEINSCHAFTSKOMMENTAR 575, 583 (2d ed. 1963 ). See also BGH, Decision of Aug. 8, 1960 (Kartellsenat), in 63 GRUR 627 (1961 .
1"3
An idea of the complexity of applying the patent misuse concept to the appropriate licensing of process patents can be gleaned from Ethyl Corp. v. Hercules Powder Co., 232 F. Supp. 453 (D. Del. 1964) . 114 141 F. Supp. 118 (N.D. Ill. 1956 ); accord, United States v. American Linen Supply Co., 141 F. Supp. 105 (N.D. Ill. 1956 ). For a recent case that manifests a similar freedom to explore the economic background of such a license, see Benger Labs., Ltd. v. R. K. Laros Co., 209 F. Supp. 639 (E.D. Pa. 1962 ), aff'd per curiam, 317 F.2d 455 (3d Cir.), cert. denied, 375 U.S. 833 (1963 . complaint under section 1 of the Sherman Act against a motion to dismiss, the court discussed the possible use of both territorial and customer restrictions to effect a restraint of trade. It assumed the legality of territorial restrictions per se, basing its conclusion, in my opinion erroneously, upon the assignment statute of the Patent Code." 5 It went even further and approved these clauses as "a reasonable means for the patentee to secure the reward granted to him," I's an unnecessary and perhaps inappropriate remark, but ruled that such provisions are subject to antitrust scrutiny when imposed upon the patentee "for the benefit of the licensee." 117 To the extent that this merely condemns specific contractual restrictions upon the patentee aliunde the patent usage, it is not particularly noteworthy. More is involved than that, however, in two respects. First, while the court distinguished General Talking Pictures Corp. v. Western Elec. Co., 1 8s ostensibly on the ground that in Crown Zellerbach the restrictions regarding customers were for the licensee's benefit, in fact the "exclusion" of American Linen Supply from paper sales was the natural concomitant of its grant to Crown Zellerbach of an exclusive license to sell to paper jobbers. Any "agreement" by Zellerbach would have been superfluous-the limitation inhered in the exclusive partial license. Secondly, the court criticized as unreal the nature and thus the purpose of the "end-use" limit in this limited license:
[The] General Talking Pictures case involved separate identifiable fields of use of the patented device; the home radio market on the one hand, and the commercial sound recording and reproducing market on the other. From the 3.-66 Stat. 810 (1952) , 35 U.S.C. §261 (1958) . For a discussion of its use to justify restrictions, especially territorial, in licenses, see Brownell v. Ketcham Wire & Mfg. Co., 211 F.2d 121, 128 (9th Cir. 1954 116United States v. Crown Zellerbach Corp., 141 F. Supp. 118, 127 (N.D. Ill. 1956 ).
117 118305 U.S. 124 (1938) . For the treatment of these "end-person" restrictions in German law, see Kellermann, Die gewerblichen Schutzrechte im Gesetz gegen Wettbewerbsbeschrinkungen, 10 WuW 603, 605-06 (1960) . complaint it appears that the paper towel cabinets containing ALSCO's patented parts are used in precisely the same way by the paper jobbers allocated to Crown and by the linen supply companies reserved to ALSCO. Simple division of a list of potential customers in a single market presents considerations not dealt with in the cited cases, considerations that can be weighed only upon a full record disclosing the extent of competition between paper jobbers and linen supply companies and the intention behind the allocation."' Why so-if limited field licenses are a "reasonable means of securing the patentee's reward"-unless the criteria suggested in this paper are indeed the relevant ones? The inference of the last quoted sentence may be even more radical than necessary, if extending to a situation where the licensor through its patents could have precluded all competition in linen and paper towel dispensing. An actual or potential restraint of competition beyond that exercisable by the patent monopolist under an appropriately strict reading of its patent coverage should probably first be found before any such license is condemned. That aside, however, the particular language used by the court seems to show a clear awareness that restraints attackable as antitrust violations can occur even when cast as inherent limitations in a unilateral license. The test is not foreclosed by the license form.
The central problem in this general line of inquiry as to the parties' position is the disparate competitive potential of the patentee and of his licensees. Undoubtedly it is often the licensing of patents, not their direct use, that enables a patentee to exploit their financial potential. It is nevertheless a matter of concern for antitrust policy when a patent owner, which itself is a minor factor in a given competitive market, restrictively licenses one or more major competitors, even if the coverage is narrow and specifically relatable to the patent. To use the Crown Zellerbach example again, suppose that a towel dispenser producer, until now active in California only, obtains patent coverage on an improved dispenser mechanism and restrictively licenses the two major producers in that field, which are active competitors in the entire United States including California, one to the eastern territory, the other to the western, excluding California. As a result competition between the two major competitors has been ended through a "legal" division of territory, and, incidentally, the patentee has reserved a safe market for himself. Alone, and exploiting the patent monopoly, the patentee was in no position to cover the demand and would have faced competition from admittedly inferior "unimproved" 
1956).
[Vol.l13:633 cabinets. It seems that here, too, a territorial license can, in a particular factual context, work a restraint of trade beyond that legitimated by the patent monopoly and thus can be subject to normal antitrust proscriptions.
In summary the present labels used to dispose of patent licensing problems-"inherent restrictions," "legitimate reward," and the like--are labels for conclusions, not aids to analysis, and should be abandoned in favor of a more pragmatic approach. A very cursory and summary attempt to sketch some of the factors relevant to such an approach has been attempted. In its defense one more comment should be made. It can be argued that all of the problems discussed could be attacked by traditional means-that they are all extrinsic, separate, or underlying contractual arrangements accompanying the ostensibly autonomous patent license and are therefore in any event subject to the Sherman Act or the Rome Treaty."° Perhaps so. Perhaps territorial divisions through multiple parallel licenses are only the result of prior agreement to divide markets; "2 certainly mutual cross licenses dividing territories could be challenged, without more. 2 But the problem is one of practice and of proof. In the Common Market especially, where the self-policing concept leaves the enforcement agency to a great degree at the mercy of its incoming mail, a failure to require that the Commission be notified of these license arrangements, because of some imagined conceptual barriers to their scrutiny, will result pari passu in a failure to uncover these "underlying" agreements, which by their nature do not often come to light save through the licenses. In the United States the issue is more one of appropriate analysis of license arrangements and of less timidity in reviewing them in context; the substantive decisions, so far as can be determined from the factual record available within each reported opinion, seem entirely reasonable to date. 24 V. THE It is difficult to conceive of any important licensing arrangements that are completely unilateral in scope, '" s unless what are essentially cross-licenses are fragmented into single contracts in a simple-minded attempt to evade the notification issue and come under the immunity. Even where a one-way license is granted, the majority of such cases probably include at least a grant back provision, the use of which not only precludes extension of the announcement's grant of immunity to any such agreement, but may also make the agreement subject to notification.' 29 The only license of any significance that may fit the narrow confines set up by the announcement is a license granted ancillary to a dealership agreement 10 or to a sale or lease of a product to a consumer. These are, if anything, "vertical" restraints inherent in a particular distribution structure, not horizontal restraints between actual or potential competitors. While these, too, should be available for scrutiny, they are more readily acceptable than are horizontal arrangements. The limitation concerning know-how is equally important in practice, and for the same reasons. 3 ' That the Commission saw fit to exclude licenses involving know-how from the benefits of the announcement is somewhat puzzling; most likely, the reasons were legalistic as well as practical.' 3 2 Know-how, though the subject of protection by national law,' 3 3 is not an industrial property right conferred or attributed to a given thing by any official act of a national authority, nor is it uniformly defined by each municipal legal system. 34 It has the characteristic of being consumed in the manufacturing or at least distribution process; unlike patent rights, know-how does not normally run with products manufactured through its use so as to subject the unknowing purchaser to infringement-like liability. Conceivably it is located at the seat of the enterprise that developed or acquired it. This, it is understood, is the view favored by the German Federal Cartel Office. On the other hand, while it can be licensed for use anywhere, its vindication against illegal exploitation may depend, as stated, upon the definition placed upon it by the law of the state in which the use occurred, rather than of the state of the licensor's domicile, although this approach may be qualified by the application of certain conflict of laws doctrines."'
In any event these distinguishing characteristics apparently made it expedient to apply article 85 to the restricted know-how license, limited, e.g., in territory or product end use. In fact it should not be more difficult, conceptually, to test a restriction tied to (or "inherent in") a license of know-how under the realistic standards suggested above than should be the case with patent licenses. The differing standards set up by the Commission are less an indication of any failure to appreciate the former's nature than of the futility of its formal approach to the latter.
The December 21 Announcement, of course, must be read in conjunction with the definition of nonnotifiable, though not necessarily immune, agreements found in article 4(2) of Regulation 17.18 It is not yet possible to predict what will be the attitude of the Commission toward patent licenses as concerns the requirement that it be notified of all arguably harmful arrangements, whether two-party or multilateral." 7 The question is not alone one of notification, since the flagrant cases will hardly be submitted, but of establishing a policy toward all of these agreements. While a strict policy of denying exemption to many licensing arrangements will hardly encourage their submission, it might prevent their execution in the future. The trouble with such an approach is that it throws out the baby with the bath water. No one disputes the legitimacy of many if not most agreements and of their probable exempt status under article 85(3); yet such a strict warning, when coupled with an undefined immune area and a further undefined nonnotifiable area, puts cooperating enterprises to a sorry choice. They may forego doubtful arrangements or hide their existence. Neither is a satisfactory social result. If maximum freedom to achieve technical progress is desired, without the abandonment of a genuine antitrust enforcement policy, and if the multiple-role prosecutor and judge-agency structure is for better or worse continued,' then what may be needed is as universal a notification procedure as possible. Business interests could then press legitimate licensing arrangements to their fullest without fear of having a tentative loophole retroactively closed. Evaluation of specific agreements could go on in context, and the possible delay of a year or two in working through them would be of much less significance than the complete breakdown of evaluation likely at present. 39 A fuller notification system may, as stated, bring no change in the handling of truly illicit arrangements except to make them somewhat harder to carry through; but it would create a healthier climate as to that greater number of agreements which should be scrutinized both to relieve the ' 3 6 See note 4 supra. 137 This refers both to arrangements presently notifiable and to those presently nonnotifiable, but which may in time be made subject to notification.
138 Buxbaum, Patent Licensing: A Case Study on Antitrust Regulation Within the European Economic Community, 9 ANTrrhuST BuLL. 101, 143-44 (1964) .
3.9
Appropriate use of the temporary nonnotification procedure would, admittedly, allow a more orderly disposition of this workload, but even with relatively full notification orderly disposition should be achievable under the suggested working conditions outlined in the text. See pp. 665-66 infra.
doubts of their potential signatories and to effectuate the overriding public policy set forth in the Rome Treaty.
The actual standards to be used in condemning or exempting submitted agreements will have to be derived from experience. Obviously the full inquiry above outlined need hardly be undertaken for every "inherently restrictive" patent license. Even in the horizontal cases, a rule of per se illegality for all licenses not passing muster under the mentioned tests would probably be too severe. The always existing, if always uncertain, justification of an issued patent may itself be a countervailing consideration no matter what the soundness of the patent. In that event it might be more appropriate to proscribe only licenses between parties enjoying an oligopolistic or substantial position in the relevant market.'° Certainly in vertical cases the license restraints should be as open to a "rule of reason" defense as are identical distribution agreements not covered by patents.' I An initial exemption might be granted for most licenses after a low-threshold screening procedure." 4 The notification system, however, could give the Commission the information necessary for allowing it to check interesting licenses in their economic context. 4 3 In this connection the limited duration of any exemption 1 44 may permit the Commission to refuse to renew an exemption because an intervening investigation made suspect either the industry or the firm.' 4 5 While refusal to renew is not completely discretionary, but requires changed circumstances, 40 the fruits of such an investigation should justify a finding of changed circumstances. 47 Alternatively, a "conditional exemption," pending this type of investigation, might be granted upon the consent of the submitting parties,' who would thereby gain a degree of immunity from official proceedings or private litigation.' 4 This is not the place to debate whether a patent misuse jurisprudence may develop out of private litigation, particularly in the defense of infringement actions.
5°
Viewed from the needs of the Commission, at least, the patent misuse doctrine may be an appropriate tool for administrative proceedings. 5 147 This is admittedly a broad reading of article 8(3) (a); however, it gives appropriate weight to article 8(2), which requires that all the article 85(3) (Rome Treaty) conditions essential to the granting of the original exemption continue to exist. A finding that this is no longer the case--especially as to the one involving the ability of the challenged practice to empower the participants to eliminate competition in a substantial part of the relevant product market-, derived from such a more intensive interim investigation, should not be precluded because of the earlier, less well-founded exemption.
148 This approach seems permissible because of the inference in article 8(3)(b) that stipulations may be attached to the originally granted exemption. 149Regulation 17, art 9 (1) the respondent failing the suggested tests has misused its patent and therefore cannot claim immunity for the uncovered practices. The agency is not invalidating the patent, but denying it effect in the particular situation. 153 The present procedure cannot yet be definitely evaluated, despite the fears expressed here. The dangers inherent in it, however, can be suggested. The procedure may represent too costly a concession to the enterprises to be supervised; at the same time it leaves them in far too uncertain a position, which is bound to create further demands for "clarification"--i.e., further substantive concessions.' M The procedure is unwieldy, while its formal nature and in part conflicting aims will always lead to some avoidance tactics, even if the conservative approach of full notification is adopted. 5 Nevertheless, to do less than to embark upon this major administrative task, requiring enormous resources and much sophistication, might be the first step on the road to doing nothing. It may be that one way to ease the task is to avoid conceptual snares of the kind discussed in this Article.
